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Affirmed as nodified by unpublished per curiam opinion.
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Speci al Deputy Attorney Ceneral, Raleigh, North Carolina; James
Ant hony Penry, WRICK, ROBBINS, YATES & PONTON, Ral eigh, North
Carolina, for Appellees.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Appel | ant appeals fromthe district court's order denying re-
lief on his 42 U S.C. § 1983 (1988) conpl aint. We have revi ewed t he
record and the district court's opinion accepting the nmagistrate
judge's recommendation and find no reversible error. Accordingly,
we affirm substantially on the reasoning of the district court.

Haburn v. Brewer, No. CA-93-317-1 (MD.N.C. July 31, 1995 . W

agree that, with respect to Appell ant's damages claim the district

court properly dism ssed that claim See Heck v. Hunphrey, U S.

., 62 US.L.W 4594, 4597 (U.S. June 24, 1994) (No. 93-
6188). Further, although the district court did not address Appel -
| ant' s request for declaratory andinjunctiverelief, tothe extent
that this action is properly construed as a habeas corpus acti on,
Appel | ant nust denonstrate that he has exhausted state court rene-

dies. See Preiser v. Rodriqguez, 411 U S. 475, 489 (1973); Hamin v.

Warren, 664 F.2d 29 (4th GCr. 1981), cert. denied, 455 U S. 911

(1982). Because Appellant may refile his action if his conviction
ever i s overturned or called into question by the appropriate court
or upon t he exhaustion of state renedi es, we nodify the judgnent to
be a dism ssal without prejudice. See 28 U . S.C. § 2106 (1988). W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunent woul d not aid the decisional process.
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